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May 7, 2004

By Electronic Filing

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th St., SW
Washington, D.C. 20554

Re: Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, CC Docket No. 01-338, et al., Petition for Waiver
(filed February 11, 2004). 

Dear Ms. Dortch:

AT&T Corp. (“AT&T”) submits this ex parte letter to urge the Commission
immediately to reject BellSouth’s waiver petition concerning conversions to enhanced extended
links (“EELs”)1 in light of intervening events.  BellSouth has begun to engage in patently
unlawful self-help measures to avoid its legal obligation to provide unbundled access to EELs.
BellSouth refuses to agree to interconnection agreement modifications to implement the
Triennial Review Order repeal of the ban on commingling that was upheld by the D.C. Circuit
even where AT&T and others agree to adopt the very same language – word for word – that
BellSouth has published in its SGATs.  And BellSouth recently announced that it will simply
repudiate all of its interconnection agreements as of June 15 as they relate to EELs.  These self-
help measures violate the Commission’s orders and the Act.  The Commission should promptly
deny BellSouth’s waiver request and expressly reaffirm BellSouth’s legal obligations.

BellSouth’s recent actions dramatically underscore the falsity of one of the
Petition’s essential premises:  that requesting carriers in BellSouth’s region have quickly
obtained new agreements that give them greatly expanded access to EELs in the wake of the
Triennial Review Order.  BellSouth argued that the Commission should “waive” this transition to
                                                
1 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC
Docket No. 01-338, et al., Petition for Waiver (filed February 11, 2004) (“Petition”).
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new agreements, and hold that BellSouth need not undertake any conversions to EELs, on the
ground that BellSouth otherwise might be required to provide access to some EELs that a state
commission may later remove from the list of mandatory unbundled network elements in its
delegated impairment inquiry.  See Petition at 6.  The commenters have already demonstrated
that BellSouth’s “waiver” request is meritless for a host of reasons.  But the central factual
premise – that requesting carriers have widely obtained new agreements permitting them to make
immediate conversions – has always been untrue.  See, e.g., AT&T Comments at 4 (March 19,
2004).

But now BellSouth has unlawfully taken matters into its own hands.  As explained
below, BellSouth is now actively frustrating the process of negotiating and obtaining
amendments to existing agreements through various unlawful self-help measures.

Refusal to Modify Interconnection Agreements to Reflect EELs Rule
Changes.  The Triennial Review Order makes clear that any refusal to permit commingling is
unlawful.  As the Commission explained, a ban on commingling would constitute an “unjust and
unreasonable practice” under § 201 of the Act, as well as an “undue and unreasonable prejudice
or advantage” under § 202 of the Act.  Triennial Review Order ¶ 581.  The Commission also
held that “restricting commingling would be inconsistent with the nondiscrimination requirement
in section 251(c)(3).”  Id.  The D.C. Circuit did not reverse any of these holdings.  See USTA v.
FCC, Nos. 00-1012 et al., slip op. at 55, 58-59, 61-62 (March 2, 2004) (“USTA II”).

Nonetheless, BellSouth simply refuses to permit requesting carriers to adopt
BellSouth’s own SGAT language on commingling.  On January 15 and February 2, 2004,
BellSouth amended its SGATs in Florida and Georgia respectively to conform those offers to the
Commission’s Triennial Review Order (¶¶ 579-84).  In particular, BellSouth included a new
section called “Commingling of Services,” in which BellSouth made clear that a requesting
carrier may commingle network elements with BellSouth’s tariffed services.

On February 23, 2004, AT&T exercised its right to opt into these provisions of
the SGAT, and it requested that contrary language from AT&T’s existing agreements be deleted.
AT&T sent the appropriate amendments to its interconnection agreements to BellSouth for
execution.  See Attachment 1.

BellSouth refused.  See Letter from Nicole Bracy (BellSouth) to Roberta Stevens
(AT&T), March 4, 2004 (Attachment 2).  BellSouth claimed that, to adopt its SGAT
commingling provisions, AT&T must also adopt “all other TRO related provisions” of the SGAT
– including provisions that AT&T and BellSouth dispute.  Id. at 1.  BellSouth also claimed that
the parties were “negotiating the exact provisions in their current negotiations that AT&T and
TCG are requesting,” and therefore the request to opt into the SGAT provision was
“duplicative.”  Id.  In addition, BellSouth asserted that the request to adopt “only the
commingling provisions from the SGAT” was not “compatible with AT&T’s and TCG’s current
provisions in the Interconnection Agreements,” although BellSouth never explained how such
terms – which, as the law requires, merely allow commingling – would not be “compatible.”  Id.
After AT&T objected to BellSouth’s refusal, BellSouth sent AT&T another letter repeating the
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same specious grounds for refusal.  See Letter from Bill Peacock (AT&T) to Nicole Bracy
(BellSouth), April 7, 2004 (Attachment 3); Letter from Nicole Bracy (BellSouth) to Bill Peacock
(AT&T), April 19, 2004 (Attachment 4).2

BellSouth’s refusal to modify its agreements to include its own SGAT language
on commingling is not only unreasonable, but is also discriminatory and anticompetitive.  See
Triennial Review Order ¶ 704; 47 U.S.C. § 251(c)(1).  Moreover, BellSouth’s assertion that the
Triennial Review Order requires a party to opt into all SGAT provisions that an incumbent LEC
contends are compelled by that order is simply wrong, and BellSouth does not provide a cite to
any such holding.  BellSouth’s refusal to implement the requested modifications belies any
notion that BellSouth is quickly negotiating new EELs arrangements in its region.3

Repudiation of All Existing Agreements.  On April 22, 2004, BellSouth sent all
CLECs in its region a letter stating that, as of June 15, 2004, BellSouth would offer dedicated
transport and high capacity loops “solely via its access tariffs.”  See Letter from Jerry Hendrix
(BellSouth) to All CLECs, April 22, 2004 (Attachment 6).4  BellSouth “invited” all CLECs to
negotiate a “transition from UNE transport and high capacity loops under your company’s
existing interconnection agreement to transport offered via BellSouth’s tariffs,” but emphasized
that “this offer is available only until June 15, 2004” – making clear that BellSouth intends to
repudiate its existing contractual commitments on that date.  

This latest attempt at self-help is patently unlawful, for numerous reasons.  First,
even if the Commission’s unbundling rules are eventually vacated, BellSouth has no authority to
repudiate its agreements unilaterally.  Rather, changes in BellSouth’s arrangements with AT&T
are governed by its interconnection agreements, which contain “change in law” provisions.  It is
for the state commissions, not BellSouth, to resolve disputes over the proper application of
contractual change of law provisions in light of USTA II.5

                                                
2 Indeed, BellSouth rejected AT&T requests for EELs conversions that have been pending since
October, on the grounds that “negotiations” are not yet completed.  See Letter from Nicole Bracy
(BellSouth) to Denise Berger (AT&T), April 28, 2004 (Attachment 5).  BellSouth has claimed
that it withdrew the Florida SGAT on March 15, and therefore that SGAT was not available for
adoption (see Attachment 4).  AT&T has no record of such a withdrawal in Florida, but it is
immaterial because BellSouth concedes that the Georgia SGAT has become effective and yet
BellSouth still refuses to modify its contracts to include the language from the approved Georgia
SGAT.
3 BellSouth’s attempts to place conditions on AT&T’s opt-in rights – such as requiring AT&T to
negotiate first – are unlawful.  See 47 C.F.R. § 51.809(a) (incumbent LEC must make provisions
available “without unreasonable delay”); 47 U.S.C. § 252(i).  
4 BellSouth recently re-confirmed this position.  See Letter from Jerry Hendrix (BellSouth) to
Stephen G. Huels (AT&T), April 30, 2004 (Attachment 7).
5 The change of law provisions would not be triggered merely by the D.C. Circuit’s issuance of
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Even if the D.C. Circuit’s decision did trigger the change of law provisions, the
D.C. Circuit’s decision by its terms vacated only the Commission’s rule requiring ILECs to
unbundle dedicated transport.  The court left intact the Commission’s rule requiring ILECs to
unbundle enterprise loops, and it also refused to vacate the Commission’s rule prohibiting a ban
on commingling.  See USTA II, slip op. at 60-61; see also id. at 26-28 (discussing only dedicated
transport and citing only to Triennial Review Order paragraphs discussing dedicated transport).
Accordingly, BellSouth remains under an unambiguous requirement to provide unbundled access
to enterprise loops and to permit requesting carriers to commingle those loops with tariffed
services.

Nor can BellSouth simply repudiate its obligation to provide even dedicated
transport.  The change of law provisions in BellSouth’s interconnection agreements require
BellSouth to enter into “good faith” negotiations for a new agreement, and if the parties fail to
reach agreement, the parties must submit the dispute to the state commission for arbitration.  The
mere vacatur of the FCC’s rules does not necessarily mean that BellSouth would have no legal
obligation under federal and state law to provide unbundled access to dedicated transport.  USTA
II did not hold that the Act does not require BellSouth to provide unbundled access to dedicated
transport, but only that the Commission’s rule was inadequately supported.  But even if Section
251 no longer required such unbundling, BellSouth would have to establish that no other sources
of federal or state law required that unbundling.  These questions are for state commissions to
decide, not BellSouth acting unilaterally.  See, e.g., Illinois Bell Tel. Co. v. WorldCom Techs.
Inc., 179 F.3d 566, 574 (7th Cir. 1999) (upholding reciprocal compensation rules imposed by
state commission in absence of federal rule); USTA II, slip op. at 60-61 (recognizing the
possibility of independent state commission unbundling orders).

In short, the Commission should issue an order denying BellSouth’s Petition as
quickly as possible.  BellSouth’s self-help measures are blatantly unlawful and will necessitate
extensive litigation in the absence of prompt Commission action.  The Commission is in a
position to put a halt to BellSouth’s obstructions by denying BellSouth’s Petition and strongly
reaffirming BellSouth’s legal obligation to establish new EELs arrangements with CLECs.  The
Commission should do so promptly, to prevent BellSouth from undermining the statutory
scheme, which is built on interconnection agreements, not unilateral self-help.

                                                                                                                                                            
its mandate in USTA II.  AT&T’s change of law provisions, like those of many other carriers, are
triggered only by “final” judicial action.  The D.C. Circuit’s USTA II decision is still subject to
review in the Supreme Court and thus is not a “final,” nonappealable action for purposes of these
change of law provisions.  Although it is true that the Commission suggested that the issuance of
the Triennial Review Order rules should be interpreted as a “change in law” (because the
issuance of those rules marked the point at which USTA I became final and nonappealable,
Triennial Review Order ¶ 705), there is no plausible theory under which the issuance of the D.C.
Circuit’s decision in USTA II could be interpreted as a final and nonappealable decision
establishing a new, second change in law for purposes of the “change in law” provisions.
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Respectfully submitted,

/s/ David L. Lawson          

David L. Lawson
























































